Following the termination of the Monterey I litigation, I/ this
proceeding became active again in 1983. At that time the Secretary
moved to amend his proposal for penalty to join Frontier-Kemper as an
additional respondent and Monterey sought to have the proceedings
against it dismissed. The judge granted the Secretary's motion and
denied Monterey's. These interlocutory appeals followed.

Frontier-Kemper's argument that joinder is not proper is based on
its claim that, under the circumstances of this case, the Commission
lacks jurisdiction over it. It asserts that Commission jurisdiction
over a mine operator from whom the Secretary is seeking civil penalties
for violations of the Mine Act or its mandatory standards only attaches
after the operator has been issued a citation or order and has contested
the penalty the Secretary proposes for the violation. Frontier-Kemper
argues that, absent these prerequisites, the Secretary may not rely on
Fed. R. Civ. P. 19 to effect joinder at the Commission level.

The Secretary asserts that the Mine Act does not limit Commission
jurisdiction in penalty cases only to operators who have received
citations or orders and who have contested proposed civil penalties. He
points out that, both in section 105(c) discrimination cases and in
section 110(c) penalty cases involving "knowing" violations by agents of
corporate operators, this Commission assesses civil penalties against
parties who have not been issued a citation or order.  In the Secretary's
view, joinder is merely an economical device to ensure that all potential
parties who could be held liable for the violations at issue in this
case are involved in the hearing and to permit the Commission to pro-
perly apportion liability among them.

We hold that both the Mine Act and our own rules of procedure pro-
hibit the Secretary from accomplishing joinder of Frontier-Kemper in the
manner attempted in this case. Before the Secretary may Institute a
proceeding before this Commission seeking a civil penalty from an opera-
tor for a violation of the Mine Act or a mandatory standard, the operator
must have been cited for a violation and been given the opportunity
either to contest or to pay the Secretary's proposed civil penalty.
This requirement provides both a method by which the parties may dispose
of civil penalty matters without Commission involvement in uncontested
cases and a framework within which litigation may productively occur in
those cases where a dispute exists.

I/  A Commission administrative law judge originally held that Monterey
could not be held liable for the orders because the violations had been
committed by Frontier-Kemper. In 1979, the Commission reversed that
holding.  1 FMSHRC 1781. In doing so, it relied on its decision in Old
Ben Coal Co., 1 FMSHRC 1480 (October 1979), aff'd, D.C. Cir., No. 79-2367
(Dec. 9, 1980)(unpublished), that, for an interim period following the
effective date of the Mine Act, the Secretary's policy of citing only
owner-operators for all violations occurring at their mines was valid.
The Commission remanded Monterey I for a decision on the merits by the
administrative law judge. Monterey's subsequent petition for review in
the U.S. Court of Appeals for the Fourth Circuit was dismissed because
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